| NTERSTATE M N NG AND CEVELCPMENT PRCPERTIES, | NC
| BLA 94-881 Deci ded Decenber 9, 1997

Appeal fromdecisions by the Idaho Sate fice, Bureau of Land
Managenent, decl aring mning clai ns abandoned and void for failure to pay
annual rental fees or obtain a snall mner exenption by August 31, 1993.
| MC 50659- | MC 50663, | MC 61113, | MC 61549, | MC 80468-1 MC 80472, | MC 83900,
| MC 84374-1 MC 84381, | MC 84552- | MC 84556, | MC 85423-1 MC 85427, | MC 97547-
| MC 97551.

Reversed in part; affirned in part.

1 BEvi dence: General ly--Mning dai ns: Abandonnent - - M ni ng
Qains: Rental or dai mMiintenance Fees: General |y

There is no requirenent that a mning clainant file a
witten release in order to abandon a mining claim A
mning claimis abandoned when the cl ai nant

rel i nqui shes possessi on and control of the ground wth
an intent to abandon the claim A release is evidence
that mning clai ns were abandoned prior to Aug. 31,
1993, even though it was not submtted to BLMunti |
after Aug. 31, 1993.

APPEARANCES.  George Eaton, President, Interstate Mning and Devel opnent
Properties, Inc.

(PN ON BY ADM N STRATI VE JUDGE | RWN

Interstate Mning and Devel opnent Properties, Inc. (Interstate), has
appeal ed two Decisions by the Idaho Sate fice, Bureau of Land Managenent
(BLNM). The first, dated June 29, 1994, declared 36 placer mning clains
abandoned and void for failure to pay by August 31, 1993, annual rental
fees of $100 per year for the 1993 and 1994 assessnent years, or obtain a
snal | mner exenption, as required by the Departnent of the Interior and
Rel at ed Agencies Appropriations Act for Hscal Year 1993, Pub. L. No. 102-
381, 106 Sat. 1374 (1992). It held 26 of the clains to be void by
operation of lawand rejected exenption certificates filed for the 10 ot her
cl ai n because BLMrecords showed Interstate to hold 36 mining clains and
not to qualify for an exenption. The second Deci sion, dated August 16,
1994, held the 10 cl ai ns abandoned and void for failure to neet the
requi renents of the Appropriations Act and al so stated that the
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June 29, 1994, Decision had "failed to address the fact that clai nant did
not file evidence of assessnent work or a notice of intent to hold the
above clai ns by Decenber 30, 1993, as required by the Federal Land Policy
and Managenent Act of 1976 (FLPMN (43 US C 1744) and Federal regul ation
43 R 3833.2."

Interstate asserts that, when it filed for a small mner exenption,
"[i]nreality we had rel eased those other clains, but we had not given a
witten statenent to that effect” and had not been "notified that we had to
given [sic] an official release.” It also states that it "was under the
inpression that we did not have to do the assessnent work at the tine we
filed for our Sxa | Mner's Exenption."

The Departnent of the Interior and Rel ated Agenci es Appropriations Act
for Hscal Year 1993, Pub. L. No. 102-381, 106 Sat. 1374, 1378 (1992),
required that

for each unpatented mining claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C
28-28e), and the filing requirenents contai ned in section 314 (a)
and (c) of the Federal Land Policy and Managenent Act of 1976
(FLPWN (43 US C 1744 (a) and (c)), each claimant shall, except
as provided otherwise by this Act, pay a claimrental fee of $100
to the Secretary of the Interior or his designee on or before
August 31, 1993 in order for the claimant to hol d such unpatent ed
mning claim mll or tunnel site for the assessnent year ending
at noon on Septenber 1, 1993 * * *,

A substantially identical provision required mneral clainmants to al so pay
by August 31, 1993, a $100 rental fee to hold an unpatented mning claim
mll or tunnel site during the assessnent year begi nning Septenber 1, 1993.
Id. The legislation further provided that "failure to nake the annual
paynent of the claimrental fee as required by this Act shall concl usively
constitute an abandonnent of the unpatented mning claim mll or tunnel
site by the clainant * * *." 1d. at 1379.

The Act, however, created an exenption for a mneral clainmant wth 10
or fewer clains who is either producing under a valid notice or plan of
operations not |ess than $1,500 and not nore than $800, 000 i n gross
revenues per year or is "performng exploration work to discl ose, expose,
or ot herw se make known possi bl e val uabl e mneralization * * * under a
valid notice or plan of operation” and has fewer than 10 acres of
unrecl ai ned surface. Id. at 1378. Such a clainant could "elect to either
pay the claimrental fee for such year or in lieu thereof do assessnent
work required by the Mning Law of 1872," neet the requirenents of 43
USC 88 1744(a) and (c) (1994), "and certify the perfornmance of such
assessnent work to the Secretary by August 31, 1993." Id.
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The record contains two exenption certificates Interstate filed wth
BLMon August 30, 1993, which list the Leggett M acer, the Leggett H acer
#2, the Mstery #1 through #4, and the P ece of Pie A acer #1 through #4.
After receiving BLMs Decisions, Interstate sent BLMa letter stating that
it had not been "aware that we nust give witten notice rel easing the 26
additional claini and provided a rel ease of 26 cl ai ns.

In a nunber of recent decisions, the Board has addressed the issue
presented when a mneral clai mant seeks to obtain a small mner exenption,
and BLMrecords show that nore than 10 clains are hel d by the cl ai nant.

F nding the issue to be essentially one of whether the mneral clai nant had
abandoned excess clai ns, the Board has hel d that

[s]o long as a clai mant who sought a snal | nminer exenption can
establish that, wth respect to any clains in excess of 10, the
el enents of abandonnent predated August 31, 1993, he or she has
net the statutory and regul atory requirenents wth respect to the
l[imtation of cla mownership, regardless of the point in tine at
whi ch these facts are communi cated to BLM

The B g Blue Sapphire ., 138 IBLA1, 5 (1997); accord Little Bear Mni ng
& Exploration, Inc., 138 IBLA 304 (1997); WIliamJ. Mntgonery, 138 IBLA
31 (1997); Burbank Gld, Ltd., 138 IBLA 17 (1997).

There was no requirenent that Interstate file a witten release in
order to abandon its mning clains. Rather, a mning cla mis abandoned
when the clai nant relinqui shes possession and control of the ground wth an
intent to abandon the claim The B g Bue Sapphire ., supra, at 4. An
affidavit of assessnent work which lists the sane 10 or fewer clains for
whi ch an exenption certificate has been filed is evidence that the clai nant
i ntended to abandon ot her clains, even though the affidavit was filed wth
BLMafter August 31, 1993. WIliamJ. Mntgonery, supra, at 34-35; Burbank
@ld, Ltd., supra, at 20. Likewse, mnutes of the Board of Drectors
neeting adopting a notion to abandon clains i s evidence of abandonnent .
Little Bear Mning & Exploration, Inc., supra, at 305-06. In this case,
Interstate has provided a release. 1n accord wth the cases cited, it has
shown that, prior to August 31, 1993, it abandoned its mining clai ns not
listed inits exenption certificates. Accordingly, BLMs June 29 and
August 16, 1994, Decisions are reversed as to the Leggett M acer, the
Leggett P acer #2, the Msstery #1 through #4 and the Piece of Fe P acer #1
through #4. The June 29, 1994, Decision is affirned as to the Tippie
P acer #1 through #4, the Msstery #5, and the Piece of Pie H acer #5.

Interstate has al so responded to BLMs finding that it failed to file
evi dence of assessnent work or a notice of intent to hold the clains by
Decenber 30, 1993, as required by FLPVA As quoted above, the rental fee
was i nposed by Gongress "in lieu of the assessnent work requirenents
contained in the Mning Law of 1872 * * * and the filing requirenents
contained in [43 US C] section 314 (a) and (c)." Pub. L. No. 102-381,
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106 Sat. 1374, 1378 (1992) (enphasis supplied). The effect of the
provisionis torequire mning clainants to pay a rental fee instead of
performng assessnent work. Gontrary to common under standi ng, however, the
Act did not exenpt mning cla nmants who hol d fewer than 10 clains from
paying the rental fee. Rather, it allows a clai nant who hol ds 10 or fewer
clains to "elect to either pay the claamrental fee * * * or inlieu

t hereof do assessnent work required by the Mning Law of 1872," neet the
requirenents of 43 US C 8§ 1744(a) (1994), "and certify the perfornance of
such assessnent work to the Secretary by August 31, 1993." Id. (enphasis
supplied). The BLMcorrectly understood that a clai nant who files
exenption forns is required to undertake assessnent work and file an
affidavit as required by 43 US C § 1744(a) (1994), but was mistaken in
also stating that a notice of intent to hold could be filed. See Lee Jesse
Peterson, 133 | BLA 381, 384 (1995).

A though the August 16, 1994, Decision states that Interstate did not
file evidence of assessnent work and points out that 43 US C § 1744(c)
(1994) provides that failure do so constitutes abandonnent of the clains,
it does not declare any mining clains abandoned and void for this reason.
Upon receiving the case files fromthe Board, BLMmay w sh to examne al |
of the records for Interstate's clains to deternmne whether the requirenent
was net.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 4.1, the July 20, 1994,
Decision of the Idaho Sate Gfice is reversed in part and affirned in
part, and its August 16, 1994, Decision is reversed.

WIlT A lrwn
Admini strative Judge

| concur:

Janes P. Terry
Admini strative Judge
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